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___________________________________

Cyprus 1966 and a hill top occupied by the Greek militia, where they had previously agreed to stay off the hill - Proudly wearing my UN Blue Beret and sporting two new pips of a lieutenant, I sat with my armed escort and sipped very sweet “Turkish” coffee, while listening to the Turkish village elders decrying the threats and bulling from the neighbouring Greek village who had promised not to occupy the hilltop that dominated the Turkish village. The elders emphasizing to me the vengeance that they intended to extract if the Greeks did not pull off the hill. After a long hour of listening and trying to get a word in edgeways, my armed land rover convoy made its ways over the hill tracks to the neighbouring Greek village. There I sipped very sweet “Greek” coffee only to hear tales of threats and bullying from the Turkish village and why it was necessary to occupy the hilltop again to protect their village. Shuttling backwards and forwards, supported only by the threat that if either side did anything I would report them to the UN in New York, I hoped that I had defused the situation and persuaded the Greeks to give up their hill top again. While I might have had a temporary success that day, the situation in Cyprus deteriorated and led to the eventual partition, which is still a problem for the EU to this day.
Fast forward three years to the streets of Strabane in Northern Ireland and again my two pips were confronting a group of loyalists intent on stopping a civil rights march, which the government had said should go ahead. Shuttling backwards and forwards between the two groups with the police, I had to try to help get the march to take place peacefully. Eventually, in a very fraught atmosphere, the march went ahead and community relations deteriorated because I had not been able to defuse the situation. The Northern Ireland troubles took off and worsened until, more or less, settled by the Good Friday agreement.
Looking back on those days and with the benefit of Core’s mediation training, I now realise that I was trying to mediate in situations where if mediation failed violence was almost certain to follow. Yet I had had no training on how to mediate. I suspect that my “mediation” only succeeded because I was the better armed and could enforce the solution that I considered to be the most appropriate in the whole circumstances – something I am now told a mediator should never do. 
I sometimes wonder what the outcome might have been if those of us in the Army, who were dealing with those complex situations at the time had had mediation training. If we had all been mediating properly and so defusing each local situation and bringing more understanding, would the many little mediations have helped resolve the overall situation and maybe prevented the escalation that took place?
These experiences have always made me more willing to negotiate a solution rather than to resolve the conflict with force, but that does not appear to me to be the norm. Having become an advocate I soon realised that a good deal of my time would be spent horse trading at the door of the court to settle an action in a manner that left no one satisfied and usually with a compromise that was not the best that could have been achieved, if there had been a willingness to negotiate at a less frenetic occasion. However, that was the way things worked and so I accepted the work method and either horse traded a settlement or fought the case to its conclusion. Unfortunately even the successful party is often not satisfied with the result at the conclusion of a contested litigation, whereas mediation may bring closure to both parties.
Unexpectedly a number of years ago, I was asked to act for a client in a mediation to resolve a difficult professional negligence claim. Knowing little about mediation, beyond the fact that there were some who advocated it, I agreed to take part with a rather sceptical approach to the whole process and not knowing what was to be involved. At the end of a very long day, a year before we would have had a 12 day proof, we had reached a settlement, which accorded with my views of what might have been horse traded at the door of the court. Further the client more fully understood his case and more importantly his opponent’s case and came away understanding the settlement and being happy with the settlement that had been negotiated during the course of the day. 

After that experience I have always encouraged mediation as a means of resolving court cases, but continue to meet with resistance, because either the parties or their advisers continue to be suspicious of the process. I have been involved in further complex mediations which have, so far, achieved an acceptable settlement. The mediations have involved competition law issues where the experts radically disagreed; a family farming dispute where settlement was not achieved until 3.30 am, and further professional negligence cases. All the mediations ultimately led to settlements with which the parties were reasonably happy, but more importantly where they fully understood the issues involved and why the settlement was a reasonable settlement.

After my first mediation, I was taken by the whole mediation process. I suddenly understood why it was so important to have an independent party present at the “negotiations”.  I realised that mediation might be ideal in my agricultural practice, where landlord and tenant disputes and disputes in a farming partnership usually had deep seated origins, which often had nothing to do with the disputes that ended up in the Land Court. Sometimes the evidence in the Land Court is about past grievances and nothing to do with the dispute before the court. Where family partnerships break down, as often happens when the farm passes to the next generation, either there has to be a negotiated settlement, which is difficult when relationships have broken down, or the appointment of a judicial factor where the whole value of the farm usually disappears in the judicial factors fees. Both these situations are ideal for mediation, because there are so many issues that have boiled up that need to be resolved and cannot be properly resolved in a judicial process.
I now recognise, that the mediator can make the parties, and their advisers, face the strengths and weaknesses of their case, in a way that advisers can find very difficult, where the client perceives that he has a strong, or more dangerously a principled case, and cannot be persuaded otherwise by his advisers. In the mediations I have been involved in, I was impressed by the skill of the mediator in bringing the parties together, where they had been at loggerheads and very mistrustful for years. I appreciated the skill in teasing out unthought of options for settlement, which ultimately led to a successful conclusion. As the settlement was achieved long before a lengthy proof, the savings in costs were substantial and therefore the settlement, although at a sum I reckoned would have been achieved at the door of the court, was probably a more valuable settlement, as a settlement at the doors of the court would most likely have been on a no expenses due to or by basis or with restricted expenses, thus reducing the capital sum payable.
The logical extension of my conversion to mediation was for me to undertake the Core Mediation course and qualify as a mediator. This I did last year. The course was intensely interesting, not only in teaching the skills of mediation, but also in explaining the underlying theory and principles of negotiation. Probably I was vaguely aware of, and practiced, these theories and principles, but to have them focused was very rewarding. It has made me much more aware of what is required to achieve a satisfactory settlement, whether through mediation or negotiation. I had not fully appreciated that the way to achieve a settlement was to have an understanding of the needs of your opponent. If you can understand those needs then you can understand the way that a settlement might be achieved, in the best interests of your own client.
With my special interest in farming law, it is clear that mediation can play a significant role in settling dispute in the agricultural field. Frequently the reasons for the break down cannot be reflected in any legal remedy and so the parties litigate about issues that are unlikely to resolve the conflict. Usually when there is a break down there are a myriad of issues between the parties that have built up over the years. I am clear that mediation might well be able to tease these issues out and hopefully bring about a resolution that meets everyone’s needs and safeguards the parties’ property. 
